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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. Kadi/DC/D.Khatik/29/ST/2020-21 fa=iTm: 26.02.2021 issued
by Deputy Commissioner, CGST& Central Excise, Division Kadi, Gandhinagar
Commissionerate ‘

adisTwat @7 7% Td TTName & Address of the Appellant / Respondent
M/s Shayar Construction Co. |

158/1, Opp. O.N.G.C Colony, At — Merda,
Taluka — Kadi, Dist-Mehsana
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
nhy be against such order, to the appropriate authority in the foliowing way .

1 R8T SATAEA
sfon application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministly of Finance, Depariment of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi 1 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

provi

(i)

sp to sub-section (1) of Section-35 ibid :
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse {o another during the course of processing of the goods in a

ouse or in storage whether in a factory orin a warehouse.
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In|case of rebate of duty of excise on goods exported to any country or territory outside
InHia of on excisable material used in the manufacture of the goods which are exported
tol any country or territory outside India.
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in case of goods exported outside india export to Nepal or Bhutan, without payment of
ty.

3 Wﬁﬁﬁﬂgﬁﬁa#gﬁﬁ%%&ﬂ#@aﬁ%ﬁﬁﬂﬁné%aﬂi@&ﬁﬂsﬁwmﬁ
Fmaakgaﬁfﬁm,aﬁaa%gmmﬁaaﬁmwmwﬁﬁmmﬁmﬂ(#.2}1998%71?1109@?1
firgerr fae e @

Credit of any duty allowed to be utilized towards payment of excise duty on final
hroducts under the provisions of this Act or the Rules made there under and such order
s passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
hf the Finance (No.2} Act, 1898,
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount

involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

al to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
“floor, BahumaliBhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
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. The appeal to the Appellate Tribunal shall be filed in.quadruplicate in form EA-3 as

pre$cribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accpmpanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

. Rs.p.000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5

Lad. 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favpur of Asstt. Registar of a branch of any nominate public sector bank of the place
whére the bench of any nominate public sector bank of the place where the bench of
the| Tribunal is situated. :
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In tase of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filldd to avoid scriptoria work if excising Rs. 1 facs fee of Rs.100/- for each.
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e copy of application or O.1.0. as the case may be, and the order of the adjournment
hority shail a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Cuystoms, Excise & Service Tax Appellate Tribunal (Procedure} Rules, 1982.
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{1z Tuw B ((Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994}
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or an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
le Appellate Commissioner would have to be pre-deposited, provided that the pre-

posit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
handatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
entral Excise Act, 1944, Section 83 8 Section 86 of the Finance Act, 1994)
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Under Central Excise and Service Tax, "Duty demanded” shall include:
(cxciii) amount determined under Section 11 D; ,
{cxclv) amount of erroneous Cenvat Credit taken,

(cxcv) amount payable under Rule 6 of the Cenvat Credit Rules.
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n view of above, an appeal against this order shall lie before the Tribunal on payment of
L Yoe duty demanded where duty or duty and penalty are in dispute, or penalty, where
alpne is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Shayar Construction
Cd., 158/1, Opp. ONGC Colony, At Merda, Taluka @ Kadi, District °
Mehsana, Gujarat (hereinafter referred to as the appellant) against Order
in| Original No. Kadi/DC/D . KHATIK/29/8T/2020-21 dated 26.02.2021
[hereinafter referred to as “impugned order”] passed by the Deputy
Cdmmissioner, CGST, Division : Kadi, Commissionerate : Gandhinagar

(hbreinafter referred to as “adjudicating authority’].

2. Briefly stated, the facts of the case is that the appellant are engaged
inlthe business of laying of underground and over ground pipelines etc. for
their clients M/s.ONGC, M/s.10CL, Mis.GSPC, M/s.Sabarmati Gas
Limited ete. for which they are holding Service Tax Registration No.
ABEPR1777NST001 under the category of Commercial/Industrial
Bhilding and Civil Structures. On scrutiny of the ST-3 returns filed by the
appellant for the period from July, 2012 to September, 2012, it was
oljserved that they had declared gross amount received amounting to
RE.81,13,123/- and service tax payable amounting to Rs.4,96,986/- under
tHe category of ‘Construction services other than Residential Complex,
including Commercial/Industrial Buildings or Civil Structures’ without

clhiming benefit of any Notification l.e. abatement under Notification

Nb.01/2006-ST dated 01.03.2006 and Notification No. 26/2012-ST dated

20.06.2012. An inquiry was initiated and the appellant was called upon to
sdbmit information and documents. The appellant vide letter dated
05.09.2014 submitted copies of Income Ledger, Invoices and Work Orders
fdr the period 01.07.2012 to 30.09.2012.

ol1  On verification of the documents submitted by the appellant, it was

observed that the appellant were providing service to their various

chistomers wherein the goods/materials were supplied free of cost by the
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Llant had while calculating the gross value not considered the value of
materials received from the service recipients. However, the benefit of
fication No.1/2006-ST dated 01.03.2006 and Notification No.26/2012-
Hated 20.06.2012 was not available to the appellant as they had not
hded the value of the goods or materials supplied free of cost.
Fefore, they were required to pay service tax @ 12.36% on the gross
unt charged by them from their customers. The service tax short paid
he appellant during the period from July, 2012 to September, 2012 is

marized as under '

S.N¢. | Description of | Name of Service | Service Service Service
Service Receiver Tax Tax paid | Tax short
Payable {in Rs.) paid  {in
| _Gnks) Rs.
1 Commercial or | M/s.ONGC 351994 : .
Industrial
Construction
service I
2 Works  Contract | M/s.JOCL 207011
Service o
3 Works  Contract | M/s.GSPC 365631
Service
4 Commercial or | M/s.Gulabrandsen | 2719
Industrial Chem P. Litd
Construction
service ) ]
5 Works  Contract | M/s.Sabarmati 3461
Service Gas Ltd |
TOTAL = _ - | 600717 105730 494986
2.2| It also appeared that the appellant was not registered with the

Service Tax department under the category of Works Contract service nor

had|they exercised the option to pay service tax under the Works Contract

(Cognposition Scheme for payment of Service Tax) Rules, 2007 in respect of

the

lworks contract rendered by them. The appellant had during the period

frorh July, 2012 to September, 2012 short paid Service Tax amounting to
Rs.4,94,986/-. Therefore, the appellant was issued SCN No.

V.S

I'C/Kadi/SCN-02/2013-14 dated 30.09.2014 demanding service tax

amdunting to Rs. 4,96,986/- under Section 73 (1) of the Finance Act, 1994

g with interest under Section 75 of the Finance Act, 1994. Imposition

nalty was also proposed under Section 76, 77(2) and 78 of the Finance
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The said SCN was adjudicated vide the impugned order and the

L nd for service tax amounting to Rs.2,58,534/- was confirmed a}ong

witH interest. Demand for service tax amounting to Rs.2,38,452/- was

drofped. Penalty of Rs.1,29,267/- was imposed under Section 76, Penalty

of R

Fins

inst|

ii.

11,

iv.

10,000/~ each was imposed under Section 77 (1) () and 77 (2) of the
Ince Act, 1994.

Being aggrieved with the impugned order, the appellant has filed the

hnt appeal on the following grounds

They are involved in undertaking composite contracts for supply and
construction, procure the construction material and construct the
site for which a lump sum consideration is charged from the
customer. Despite the fact that there can be no vivisection of a
composite contract, the government notified ‘Commercial
Construction Services and issued Notification No. 15/2004-ST dated
10.09.2004 granting abatement of 67% towards the material
component. The said notification was later consolidated into
Notification No. 1/2006-ST dated 01.03.2006.

They have some portion of bill amount for which they have provided
composite service of labour with material on which they were eligible
for 67% abatement under Notification No. 15/2004-ST dated
01.08.2004. |

The conflicting positions of the judiciary and the government
resulted in substantial confusion. They decided to adopt a
conservative approach and registered themselves under ‘Commercial
Construction Services’ and accordingly discharged service tax.

They rely on the decision of the Larger Bench of the Hon'ble
Tribunal in the case of Bhayana Builders from which it:is clear that
free supply value is not within the scope of the contractee, for
availment of abatement benefit it is not required to be added in gross
value. Without inclusion of the value of free supply material, the

ervice provider can avail the benefit of abatement.
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By allowing abatement, their service tax liability 1s Rs.1,03,554/

dgainst which they have paid Rs.1,05,730/-. They have paid excess

dervice tax amounting to Rs.2,176/- which is refundable to them.

They rely upon the decisions in the case of - 1) Bhayana Builders (P)

Ltd Vs. Commissioner of Service Tax, Delhi — 2013 (32) STR 49 (Tri-

1B): 2) Chemex Engineers Vs, Commissioner of Service Tax, Cochin

19010 (17) STR 534 (Tri.-Bang.).

'[‘he value of goods and materials supplied free of cost by the service

bocipient being neither monetary on non-monetary consideration nor

lowing from the service recipient, accruing to the benefit of the

Lervice provider, would be outside the taxable value or the gross

hmount charged.

W alue of free supplies does not comprise the gross amount charged
Linder Notification No. 15/2004-ST, including the explanation
introduced thereto by Notification No. 4/2005-ST.

With the introduction of the Negative list of service w.e.f01.07.2012
the requirement of service category became redundant. They have
not opted for that particular service and they were engaged 1n
execution of contract with IOCL where material, labour and service
was involved. So they opted for Rule 2A of the Valuation Rules, 2006
and discharge the service tax accordingly, The department
contention regarding opting for the abatement and non grossing up
the free supply value of material in the service tax value is not
tenable. Further, the material supplied by IOCL were not in the
scope of the appellant. |

Penalty also cannot be imposed as there is no short payment of
service tax. They have always been under the bonafide belief that
they are not liable for payment of service tax. There was no intention
to evade payment of service tax. They rely upon the decision in the
case of Hindustan Steel Ltd. Vs, The State of Orissa — AIR 1970 (80)
953, Kellner Pharmaceuticals Ltd Vs. CCE ~ 1985 (200 ELT 80,
Pushpam Pharmaceuticals Company Vs. CCE — 1995 (78) ELT 401
(SC), CCE Vs. Chemphar Drugs and Liniments — 1989 (40) ELT 276

(S0).
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The issue involved is of interpretation of statutory provision and
therefore, penalty cannot be imposed. They rely upon the decision in
the case of :- Bharat Wagon & Engg. Co Ltd. Vs. Commissioner of
(.Ex., Patna — (146) ELT 118 (Tri.-Kolkata); Goenka Woolen Mills
Ltd Vs. Commissioner of C.Ex., Shillong —~ 2001 (135) ELT 873 (Tri.-
Kolkata); Bhilwara Spinners Ltd Vs. Commigsioner of C.Ex, Jaipur —

2001 (129) ELT 458 (Tri._Del).

Personal Hearing in the case was held on 17.11.2021 through virtual

mode. Shri Vipul Khandhar, Chartered Accountant, appeared on behalf of

the |appellant for the hearing. He reiterated the submissions made in

ap

6.

peal memorandum.

I have gone through the facts of the case, submissions made in the

Appeal Memorandum and the submissions made at the time of personal

he

an

dring. The issue before me for decision is whether the abatement in

reslfect of the taxable value of services availed by the appellant in the facts

circumstances of the case 1s proper oY otherwise. The demand for

service tax is for the period from July, 2012 to September, 2012,

7.

1 find that the appellant is engaged in providing service of laying of

unferground and over ground pipelines for their customers and they have

th
Ci

filId the ST-3 returns under the category of ‘Clonstruction services other

n Residential Complex, including Commercial/Industrial Buildings or

il Structures’ of laying of over ground and underground pipelines,

leqkage repair works etc. With the introduction of the Negative List of

Se

M

rvices regime w.e.f. 01.07.2012, the classification of services was no

Lre relovant to the levy and payment of service tax. The applicability of

se
A
A

vice tax is to be determined on the basis of Section 658 of the Finance
t, 1994, the Declared Services in terms of Section 66E of the Finance
t, 1994 and the Negative List of Services in terms of Section 66D of the
ance Act, 1994. Therefore, the definitions of services under Section 65

Finance Act, 1994 are not relevant to the issue as the demand
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pertains to the period post the introduction of the negative list of services

regpme.

71| From the SCN and the impugned order, I find that the appellant had
claimed the benefit of Notification No. 1/2006-ST dated 01.03.2006 and
Notification No. 26/2012-ST _dated 90.06.2012. The appellant have also
clalmed the benefit of abatement in terms of Rule 2A of the Service Tax
(Ddtermination of Value) Rules, 2006 which is applicable to Works
Cohtract Service. The adjudicating authority has neither discussed this
noy given any finding in the impugned order. On the contrary, I find that
thd adjudicating authority has recorded his findings solely on the basis of

thd Works Contract (Composition Scheme for Payment of Service Tax)

Rules, 2007. However, I am of the view that the adjudicating authority has
grgssly erred inasmuch as Notification No. 32/2007-ST dated 22.05.2007
vide which the said Rules were introduced has been rescinded by

Nokification No.35/2012-ST dated 20.06.2012.

7.4 The adjudicating authority has, by overlooking the fact of the Works
Cohtract (Composition Scheme for Payment of Service Tax) Rules, 2007
being rescinded and that the same was not in existence during the period
of |demand i.e. July, 2012 to September, 9012, also erred in ordering
indlusion of the value of the goods/materials supplied free of cost by the
sefvice recipient by following the decision in the case of ABL
Infrastructure Pvt Ltd. Vs. Commissioner of Central Excise, Customs and
ST, Nashik — 2018 (11) GSTL 106 (Tyi.-Mumbai). The said judgment of
thé Hon’ble Tribunal was pronounced in the context of the Works Contract
(Chmposition Scheme for Payment of Service Tax) Rules, 2007. However,
sikce the said rules for composition scheme are not in existence anymore,
the judgment of the Hon'ble Tribunal would not be applicable to the facts
of [the present case wherein the appellant has not claimed the benefit of

the composition scheme under the said rules.

-7 4P I further find that the adjudicating authority has also erred in

ating the amount of service tax payable by the appellant. At Para 8
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ol tHe impugned order, the adjudicating authority has arrived at the
service tax short paid by the appellant after allowing abatement of 67% in

rr:E of Notification No.1/2006-ST dated 01.03.2007. I find that the said
Notification has been rescinded w.ef. 01.07.2012 vide Notification
No.31/2012-ST dated 20.06.2012.

ter

7.4 | In view of the above, I am of the considered view that the matter
needs to be remanded back to the adjudicating authority to decide the
matter afresh. Considering the nature of the services provided by them,
the appellaﬁt should submit their claim for the benefit of abatement under
the kpplicable notification, if any. The adjudicating authority shall after

condidering the submission of the appellant for abatement extend the

bendfit of the notification claimed, if otherwise available to the appellant.
W

adjydicating authority for denovo adjudication in light of the directions

erefore, set aside the impugned order and remand back the case to the

confained hereinabove.
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The appeal filed by the appellant stands disposed off in above terms.

55
( Akhilgél ]ﬁxmar )
Commissioner (Appeals)
Attpsted: o

(N-Buryanarayanan. [yer)
Superintendent(Appeals),
CGPT, Ahmedabad.

BY[RPAD / SPEED POST
To

M/s. Shayar Construction Co., Appellant
15871, Opp. ONGC Colony,

At: Merda, Taluka : Kadi,

District : Mehsana, Gujarat

The Deputy Commissioner, Respondent
CGST & Central Excise,
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Division- Kadi,
Commissionerate : Gandhinagar

F to.
The Chief Commissioner, Central GST, Ahmedabad Zone.

The Commissioner, CGST, Gandhinagar.
The Assistant Cominissioner (HQ System), CGST, Gandhinagar.

(for uploading the OIA)
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P.A. File.




